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EDITORIAL
Frederick Albert Ross, one of the two
vice-presidents of the American Institute
of Accountants, elected at the annual
meeting of 1925, passed away suddenly June 30th. Mr. Ross
had not been in robust health for several months before his
death, but the sudden end was quite unexpected. His passing
leaves a void in the profession which is deeply regretted by all
those many accountants who were his personal friends and by
the even greater number to whom he was known by name as a
worker for the good of accountancy. Mr. Ross was a certified
public accountant of Wisconsin and Minnesota and a fellow of the
Institute of Chartered Accountants of British Columbia. He
was a member of the Oregon State Society of Certified Public
Accountants and at the time of the passage of the C. P. A. law in
Oregon he was an active participant in the promotion of the
enactment of the law. His prominence in the American Institute
of Accountants was due to the splendid readiness which he always
manifested to undertake any work which was given him to do and
his staunch adherence to the best traditions of the profession.
While a member of the executive committee under the presidency
of Edward E. Gore, his counsel was always sound and never
selfish. For the past twenty years he had been a member of the
firm of Peat, Marwick, Mitchell & Company and there is a tragic
interest in the fact that at the time of his death he had only
recently signified his intention of retiring from active practice.
The funeral was held in the beautiful Connecticut country at
New Canaan, and was attended by leading members of the pro
fession. Every member of the American Institute of Accountants
and every other accountant who believes in the highest standards
of professional practice will join us in extending the most profound
sympathy to the family of Mr. Ross and to the members of the
firm with which he had so long been associated.
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Editorial
The statement made by an officer of a
large public-utility company, quoted in
full in the editorial pages of The
Journal of Accountancy for July, is the subject of a letter
published elsewhere in the current issue. Our correspondent,
while agreeing in part with the position taken by the officer of the
public-utility company, takes issue with him to some extent.
The point on which their views are directly at variance turns upon
the assumed interest of the body of consumers in the retirement or
replacement fund which they have provided through the charges
against them which the public-utility company has been permitted
to make. The attitude of the officer of the public-utility company
is that the consumer has no such interest. The attitude of our
correspondent quoted this month is that the consumers have
such an interest. His opinion on this point is obviously coincident
with that of the public-service engineer criticised by our first
correspondent. The point is rather fundamental in character.
There is much to be said on both sides. There are, however, very
substantial grounds upon which to establish an argument that
the reserves of a public utility, the rates of which are regulated by
the public-service commission in the interests both of the con
suming public and of the public utility itself, stand upon a some
what different footing from those of a purely commercial enter
prise whose business is subject to open competition. The
consumer in each case provides, in the payment made for the pro
duct of the business, for the replacement of the more permanent
forms of equipment used in the business; but in the one case the
rates are fixed in such a way as practically to insure a return upon
capital, while in the other case the product must be sold at a price,
free from regulation it is true, but on the other hand subject to
competition of every character. Out of this price the necessary
reserves must be set up before the profits are determined. There
is every justification for feeling that the treatment of the reserves
need not be identical in the two cases.
Replacement Reserve
Funds

There has been some discussion in re
Accountants’ Liens on
cent months of the question as to the
Books of Account
validity of an accountant’s lien on books
of account. This is not on all fours with the question as to the
proprietorship of accountants’ working papers. The latter, of
course, are the property of the accountant, inasmuch as they are

117

The Journal of Accountancy
merely his personal notations from which is compiled the final
report which is given to and becomes the property of the client.
A lien upon books of account is a different matter and there may
be wide variety in the opinions held by competent authorities.
So far as we can discover there seems to be no decision of the
American courts which will be accepted as a precedent if a case
arises involving the right to claim a lien pending payment
of account for services rendered. There have, however, been
several cases recently before the courts of Great Britain which are
of the utmost interest to accountants everywhere, especially in the
English-speaking countries where the whole system of law is
founded to a great extent upon English precedent. The Account
ant, of London, reports in its issue of April 3, 1926, the finding of
Justice Roche in the king’s bench division, March 24 and 25,1926,
in the case of Hoale, Smith and Field against Valentine Tingey.
Without attempting to enter into the details of the case, we make
the following excerpts from the judgment of the court:
“In this case the plaintiffs claim a balance of £250 alleged to be the
agreed amount due in respect of the remuneration of the plaintiffs for
work done as accountants for and on behalf of the defendant. The
defendant’s pleaded case is that there was no agreement and that the
amount claimed is in excess of a reasonable amount for remuneration.
The defendant counter-claims for the return of a sum of £200 as overpaid
by him, and also claims certain remedies in respect of the detention of his
books and papers by the plaintiff firm. The facts as I find them are
these. The plaintiffs are accountants, and the defendant is a confectioner
and tobacconist, and he began business on the premises where he now is in
about the year 1909 or 1910. Before the war, and still more during the
period of the European war of 1914 and 1918, he was making very large
profits in the business, but unfortunately he permitted himself to make
wholly false returns in respect of the taxation which was due from him.
In the year 1924 he was found out and he called in the plaintiffs as ac
countants to make up his books, or, rather, to make accounts, because
there were no books, so as to represent what he had in fact earned by way
of profit in order to satisfy the inland-revenue authorities, who were
apparently dissatisfied with the defendant and were determined that he
should pay what was due from him to the crown. The plaintiffs conducted
those investigations. It is unnecessary that I should enumerate what they
were, but they investigated them under very difficult circumstances, be
cause obviously the defendant, having been minded to take the course
that he was minded to take and had taken, had kept as far as possible
all signs of what he had done away from observation. The plaintiffs, I
find, through Mr. Smith, the partner of the firm who dealt with this
matter, made it plain to the defendant that the matter was far from easy
and a difficult one, and that it would involve his personal attention and
that he would have to do the main part of the work himself personally
for a very good reason. Mr. Smith had to act as both an accountant and
as an advocate in this matter, and an advocate with a reputation and with
a responsibility, as he had to acquit himself so as to satisfy the inland
revenue authorities with arguments based on figures which were at once
honest and to which he could commit his reputation. ... I am satisfied,
having heard all the evidence, that the amount was . . . about right.
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Now as to the conclusive matter in the case, namely,whether there was
an agreement, I base my opinion and judgment on three grounds. The
first is that having heard the evidence of Mr. Smith and the defendant,
Mr. Smith deposing to an agreement, I accept Mr. Smith’s evidence,
and where it is in conflict with the evidence of the defendant I do not
accept the evidence of Mr. Tingey in reply. The second ground is that
broadly speaking Mr. Tingey agrees about the essential matter with
Mr. Smith, that is to say, he assented to the proposition that he did agree
to pay the £250 now claimed. . . . The third ground on which I have
come to the conclusion that an agreement was arrived at is this, that very
shortly after this date, that is to say in July, 1925, the plaintiffs rendered
to Mr. Tingey an account of their services which brought out the figure
at £840, and credited £550 as paid on account, leaving a balance of £290
but reducing it in a way which is very familiar to an agreed sum—‘say
£250, as agreed.’ That account was received by Mr. Tingey, and I can
find no trace of any dissent from the assertion that that £250 had been
agreed. ... Now with regard to the books. The plaintiffs claim a lien
for their work done upon the books and papers and the matter was dealt
with by a sum being paid into court—a very sensible arrangement. The
case to which I was referred was the case of Ex parte Southall; in re Hill,
reported in 12 Jurist at page 576. Although it is not a decision, but only
an intimation of the opinion of Vice-Chancellor Knight-Bruce, it is, I
think, a very weighty opinion and in principle it seems to me with regard
to the papers and the books upon which the plaintiffs did work and on
which they themselves made a considerable number of entries, their rights
to a lien existed and the counter-claim must be dismissed. There will
be a judgment for the plaintiffs for £250 on the claim and on the counter
claim with costs.”

Again on April 23rd in the chancery

What is an Accountant’s
division, Justice Tomlin heard a motion
Lien?

by the Trinidad Land & Finance Co.
for an order on Clifford & Clifford, a firm of chartered accountants
in London, to deliver to the company all books and papers be
longing to the company then in the defendants’ hands. In the
report of this case the following questions and answers appeared.
His Lordship: “How do the defendants justify keeping these books and
documents?”
Mr. Jolly: “They claim a lien.”
His Lordship: “What is an accountant’s lien? I have never heard of
such a thing.”

If the learned judge in this case was not guilty of a lapse of mem
ory and if indeed he had not heard of an accountant’s lien it may
perhaps be pardonable for clients to believe that such things do
not exist. As long ago as 1880 there was a case of Meikle and
Wilson v. Pollard involving a lien upon the books of account, and
in 1910 the well known case of Findlay v. Waddell was heard in
the court of sessions at Edinburgh, Scotland. The following ex
tracts from the summary of the case are of interest:
“The liquidator of a company which was being wound up voluntarily
claimed delivery of certain books and papers belonging to the company
which had been placed in an accountant’s hands to write up the books
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and to prepare a balance-sheet. The accountant having refused to hand
them over unless the liquidator either paid his fees or recognised his lien
therefor, the liquidator presented a petition to the court under sections
164, 174, and 193 of the companies (consolidation) act, 1908, for their
delivery, but that ‘without prejudice’ to any right of lien competent to the
respondent. Held, that while delivery without prejudice to an alleged
right of lien did not involve its admission, it did not in any way prejudice
it if it existed, and that as delivery of the books was necessary for liquida
tion purposes the petitioner was entitled to the delivery craved.”

The opinion was delivered by Lord Johnston from whose review
of the case the following extracts are taken:
“The Scottish Workmen’s Assurance Company, Limited, went into
liquidation on 22nd November, 1909, and James Findlay, C. A., Edinburgh
was appointed liquidator. The liquidation was voluntary and is not
under supervision. William Waddell, C. A., Glasgow, had, as alleged,
been employed by the directors of the company to write up the books and
prepare a balance-sheet, and for that purpose had been placed in possession
of certain books and papers of the company. These he claimed right to
retain until paid his fees. The liquidator demanded delivery that he
might proceed with his duties. Mr. Waddell asserted a right to retain.
The attitude adopted by the parties was this—the liquidator offered to
accept the books and papers subject to any lien Mr. Waddell might have,
and when the question of lien came to be considered undertook to treat
the books and papers as still in Mr. Waddell’s possession. Mr. Waddell
declined, but intimated his readiness to deliver either on payment of his
fees or on the liquidator recognising his lien and in respect thereof under
taking to admit his claim as preferential. The liquidator has presented
this petition under the companies (consolidation) act, 1908, sections 164,
174, and 193, for an order on Mr. Waddell to deliver the books and papers
without prejudice to any lien competent to him. It was conceded that
Mr. Waddell was really employed in the position of auditor of the com
pany. . . . There are two practical questions which appear to me to
arise: First, is Mr. Waddell entitled to have the matter of his lien ad
mitted before he hands over the books and papers? In other words, is
‘without prejudice to* equivalent to the admission to a preferential
ranking? I think not. It means what it says, without prejudice to his
lien such as it is, leaving open the question whether it is good or bad and
of its extent. It is only equivalent to a right to a preferential ranking if
his lien is established, as it may be established, within the liquidation.
For preferential ranking is the limit of the lien holder’s right—Adam v.
Winchester (HR. 863). It is a matter of convenience and the circum
stances when that question should be determined. The determination of
the question is not as of right to stay the liquidator getting possession of
necessary books and papers. The latter may be urgent, the former may
take time and involve inquiry, as in the case of the Lochee Sawmills
Company (1908, S.C. 559). But where circumstances admit of its being
immediately determined, then I think it ought to be immediately deter
mined, expedition in incidental matters being in the interest of the liquida
tion. Such a case is the present. The admissions of parties give the court
all necessary information. Whether Mr. Waddell was merely an account
ant employed by the company to do certain work, or was in the full sense
of the term auditor of the company, or whether he was auditor of the com
pany and something more, the authority of the case of Meikle & Wilson v.
Pollard (8R. 69) appears to be directly in point. I do not think that an
accountant employed to audit or do any other piece of work, whether for an
individual or a company, has any general lien such as a law agent. But he
has a right of retention of papers put into his hands for the purpose of the
work on which he is employed until he is paid the counterpart of his em
ployment.
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“The second question is: Can the liquidator demand exhibition of books
and documents the subject of lien before taking up his attitude of requiring
delivery of them? If by operation of this section the claimant of a lien over
books and papers can, with a view to giving inspection to a liquidator, be
compelled to produce the books and papers, it is very difficult to under
stand how this can in many cases be ‘without prejudice to that lien’
except on the footing that the call to produce on that condition involves the
concession of the lien and the admission to a preference. On the other
hand, there are many cases in which the liquidator may think it his duty
to call for papers of the contents of which he is necessarily ignorant, and
which are entirely useless to him, and it would be a hardship to the general
creditors that the production should involve admission to a preference.’’

The Lord President and Lord Kinnear concurred in Lord John
ston’s opinion.
We do not, of course, venture to express
an opinion as to the legal questions in
volved in the case which we have
quoted, but it is quite clear that the tendency in modern courts is
to interpret law according to the principles of equity and common
sense. If this rule of jurisprudence is to apply in cases wherein
an accountant’s fees are concerned it certainly seems that there
can be no great difference of opinion as to the propriety of granting
a lien upon the books of account when there is any doubt whatever
as to the probability of payment of fees for accounting services.
There is one great problem confronting all professional men: to
collect when due the amounts which they have earned. Physi
cians and lawyers are quite familiar with the long delays which
frequently occur between the rendering of an account and its
payment. Naturally every professional man is reluctant to enter
into the courts seeking redress in a case of this kind and it is proba
ble that a great many professional fees are allowed to remain
unpaid simply because the practitioner has no desire to adopt a
course of action which might be regarded as tainted with com
mercialism. There is, however, no force whatever in the argu
ment that professional fees are not as well earned as payment for
commodities actually delivered. Some clients probably trade
upon the notion that a professional man may be prevented from
enforcing his claims because of professional distaste for litigation.
If the accounts are small and insignificant it may be unwise to
adopt legal process for collection, but where a considerable amount
is concerned there does not seem to be any valid reason why a pro
fessional man, because he is such, should allow his rights to be
ignored. If this be good logic, then it must be admitted that the
establishment of a lien upon books of account is a proper method
121
A Common-sense View

The Journal of Accountancy

of protection. The books are the only tangible thing upon which
the accountant can levy, and it is to be hoped that if the matter
comes before the American courts the precedent established in the
English and Scottish cases will be followed as far as possible.

A correspondent in El Dorado, Arkan
sas, has sent an excerpt from the Daily
News, published there, containing an
accountant’s certificate, which is entitled to commendation. It
reads as follows:
A Model Certificate

“Port Allen, La., Dec. 29, 1874.
“We, the undersigned, having been appointed a committee to audit the
books of the treasurer of the Poydras fund, hereby certify that we have
examined all his books and accounts and find them correct in every par
ticular.
“Peter (X) Washington.
(his mark)
“George (X) Steptoe,
(his mark) ”

The auditors, Messrs. Washington and Steptoe, being unable to
read or write affixed their respective marks. It will be noted that
they certified that they had examined all books and accounts.
This was probably a perfectly correct statement, but it does not
affirm that they have read any portion of the books or accounts.
If their certificate had ever been called in question it would have
been possible for them to say that being illiterate they had done
all that was possible to protect the interests of their client. If
the client wanted men who could really understand the records in
the books, other auditors should have been engaged. It would
be quite a simple matter to suggest a variety of analogies
and comparisons between the accounting practice of some ac
countants and some other accountants and the methods of Messrs.
Washington and Steptoe—but that is probably unnecessary.
As an illustration of the broad general
Examination Answers knowledge which is occasionally dis
played by candidates in the certified
public accountant examinations it is interesting to consider some
of the answers given in a recent examination to a question relative
to so widely discussed a subject as stock of no par value. The
following question occurred in the auditing paper set by the Am
erican Institute of Accountants in the examinations of May,
1926. “ State briefly the advantages and disadvantages as regard
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(a) the issuing company, (b) the stockholders and (c) intending
investors, of shares of no par value, as compared with par-value
stock.” It might be expected that the candidate would be able to
say something sensible on this subject. The following, however,
are actual answers. On question (a) we read, “The company
does not have dividends to pay—does not have selling value.”
On question (b) we are told, “Stockholders are not liable for
amount of stock. They do not receive dividends.” And on
question (c) the opinion is, “Stockholders are not liable for
amount of stock. They do not receive dividends." The authors
of these answers may not be so totally ignorant as they appear.
Perhaps the comments are merely an expression of the memory of
a sad adventure in the field of finance.
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